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E&O
RISK
MANAGER
HELPING REAL ESTATE PROFESSIONALS REDUCE THEIR CLAIM EXPOSURES
POP QUIZ:

Can You Answer These Top Five E&O Policy Coverage Questions?
Spring break is just around the corner, and if you have schoolage children that also means mid-terms. So, we thought we’d
conduct our own review. Don’t worry; no grades will be posted!
Our sales representatives have years of experience in the E&O
field. There’s little they haven’t heard and dealt with on behalf
of customers, carriers, state associations, and individual brokers.
Here’s a round-up of some of the most popular questions; they
may be just the ones you’ve been meaning to ask.

Q: What happens when I leave Firm A, join
Firm B, and then have a claim filed for a
transaction I conducted during my tenure at
Firm A?
A: Provided you were covered by Firm A’s E&O policy
during your tenure, Firm A would be responsible for settling
the claim. One of the benefits of securing coverage under
a firm policy is that claims follow the firm, not you as the
individual agent.

Q: I’m ready to be on spring break all year
round. Do I simply cancel my E&O policy
when I retire?
A: If you are getting ready to retire, have decided to switch
careers, or need to take an extended leave of absence,
you will need to investigate an Extended Reporting Period
endorsement (ERP), or tail coverage. Even if you are not
practicing as a real estate agent, you can still be liable for prior
transactions. It’s important to remember that with a claimsmade policy once your policy is no longer in force, there is no
coverage without an ERP. Most industry experts recommend at
least three years of tail coverage, but suggest you check with
the statute of limitations for your state (the specific timeframe
that a claim must be filed) to ensure you are adequately
protected. Did you know as a Real Estate ProtectionPlus
policyholder, you may be eligible for three complimentary
years of tail coverage?1

Q: I was showing a property and my client
tripped and fell. Is that covered under my
E&O policy?
A: No. Bodily injury is usually covered under a General Liability
policy. E&O coverage is considered transactional insurance and
would not cover a claim of this nature. You may want to check
your coverage as it may be possible to add contingent bodily
injury with an endorsement.

Q: What happens if I forgot to pay my
insurance premium before I left for Florida?
A: Gaps in coverage due to non-renewal by the expiration
date or cancellation for non-payment can increase your risk
of liability. If your policy lapses, you will lose your prior acts
date and the coverage it extends. Remember, a transaction
must occur after the prior acts date in order to be covered.
Reinstating coverage would require a new prior acts date that
will most likely leave you open to potential claims from many
years of previous professional services. In short, make sure to
pay your premium on time. Don’t know what a prior acts date
is? E&O insurance is usually written on a claims-made basis
which means you are protected against claims made during
your policy period. Insurance companies adhere to something
called the retroactive date or prior acts date which places a
limit on the activities a claims-made policy covers. A prior
acts date is agreed upon by the insurance company and the
policyholder and is usually the date of the first claims-made
policy held by the policyholder.

Q: Do I really need to protect my real estate
firm against cyber theft and fraud?
A: Yes. Cyber security is a risk for all firms regardless of size
or location. If you use a computer, portable devices, and the
internet, you could be a target. With 211,000 data records lost
or stolen every hour2, a cyber endorsement should be a part of
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your defense. Did you know that Pearl’s RealEstate Protection
Plus program offers computer attack and network security
coverage as well as cyber response and defense and liability
coverage? Review your firm’s current data security policies
and virus protection software and ensure you are ready for
the unexpected.

Bonus Question: What area do 70% of
all claims received by Pearl’s Real Estate
ProtectionPlus program fall under?3
1. Cyber
2. Failure to Disclose or Misrepresentation
3. Negligence
4. Discrimination

A: If you chose #2, you are spot on. Our quarterly and monthly
Risk Manager publications offer a wealth of information
based on real-life scenarios that will shed light on what kind
of information should be disclosed and what can happen if
it’s not. Staying current on industry guidelines, laws, and best
practices is one of the best ways to reduce your risk of a claim.
It may not be fair to share your answers with a classmate, but
our quarterly and monthly Risk Manager publications are
meant to be shared. Forward this to other agents in your firm
so we all benefit from fewer claims in the industry.
I f have been a policyholder for four consecutive years, you are eligible for
three free years of tail coverage through Pearl’s Real Estate ProtectionPlus.
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CLAIM 1:

GET IT IN WRITING

Failure to Follow Proper Office Procedures Could End in a Lawsuit
You’re eager to close your transactions. So when a buyer falls through, you’re obviously ecstatic when a second
buyer places an offer. But when you have an indecisive buyer and you don’t get the initial contract termination
in writing, you could find yourself with two open contracts for one listing (and all-around angry clients).
Here’s a real-life scenario that demonstrates the importance in
following proper office procedures.

Situation: A real estate agent listed a piece of residential
property for sale. The buyer entered into a purchase and
sale agreement with the seller but decided later to back
out of the transaction. The agent located a second buyer
who also entered into a purchase and sales agreement with
the seller. However, after the second contract was accepted,
the first buyer changed his mind and wanted to purchase
the property.
Problem: The property was under contract to two separate
buyers who both sought performance under their specific
sales agreements. In other words, both buyers were asking
for what was promised in their sales agreements, instead of
requesting a monetary settlement..
Mistake: The real estate agent failed to have the first buyer
communicate in writing his initial desire to terminate the
sales agreement.

exposed to a possible breach of contract claim from not only
the first buyer, but from the second buyer as well. The seller
was not sure how to proceed and had no option but to seek
legal advice. Obviously, if the real estate agent had followed
the proper procedures established under both contract law
and office policy, the problem could have been prevented.

Result: Both buyers filed suit against the seller seeking specific
performance and against the real estate agent claiming
negligence. The seller also brought the real estate agent into
the lawsuits and demanded a defense and indemnification in
the underlying actions brought by the buyers.

In cases like this when property goes under contract to
two separate buyers, it is typically resolved when one of the
buyers agrees to accept a settlement to voluntarily terminate
his purchase and sales agreement. When both buyers remain
adamant about purchasing the property, the legal fees can
be tremendous.

Prevention: By failing to obtain the first buyer’s written intent
to terminate the sales agreement, the contract remained in
force. This over-sight left the real estate agent’s seller/client

To put it simply, the lesson learned here is to get everything
in writing. It’ll save you the headache and financial strain of
a potential lawsuit.
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CLAIM 2:

ARE YOU AT FAULT?

Developing Procedures Could Save You from Litigation
When an agent and broker partner together for a transaction, it’s extremely important for both parties to do
their own due diligence. Because even if you don’t directly make the mistake, you could still be at fault. This
actual scenario teaches us two lessons. First, don’t falsely advertise your expertise or claim you know an area
of real estate that you don’t. And second, when working with another party, make sure you develop procedures
and ask questions to prevent a lawsuit from occurring.
Continue reading to see how this property purchase ran off the rails.

Situation: A potential buyer approaches a residential
agent, looking for a property where he can live with his
family and operate a pest control business. The agent runs
advertisements that indicate expertise in residential and
commercial real estate.
Problem: The agent, who is licensed to sell residential
properties, is unfamiliar with the nuances of commercial
zoning. And, unfortunately, the managing broker has no
procedures in place to identify and correct the agent’s error
of misrepresentation and lack of knowledge.
Mistake: The agent found a property, which was listed by
another “in-house” agent, that seemed to be suitable for
the buyer’s home and business needs. However, the agent
was unfamiliar with regulations and incorrectly assumed
the property could be used for a business. When the client
expressed interest, the agent encouraged him to make
the purchase.
Result: About one year after the buyer closed on the property,
the city sent him a notice that he could not operate a pest
control business out of his home due to zoning regulations.
The buyer requested that the property be rezoned, but the
petition was denied. The buyer sued the agent who sold him
the property, along with the broker, seeking compensatory
damages, lost revenue, and attorney fees. The buyer alleged
that he trusted the agent’s advertised expertise. Furthermore,
he alleged that the broker was also at fault because
the agent’s actions were not properly supervised.
Prevention: In this case, the agent and the broker could have
avoided litigation if prior procedures had been in place. By
supervising the transaction, the broker could have assured

that proper protocol was followed: checking with the in-house
agent first, not misrepresenting an area of expertise, and
asking questions when needed. In addition, the agent would
have served the client better by seeking advice about zoning
regulations before advising the buyer that the property could
be used as a residence and business. As a result, the lawsuit
was settled when it became apparent that both the broker
and agent would be found liable if the case went to court.
You may mean well when you’re trusting your agent or
broker, but you’ll be kicking yourself if it lands you in a lawsuit.
When it comes to your career and your clients, there are ways
to stay friendly and professional. Having office procedures
will help you stay consistent and protect your business. And
remember to stay within your area of expertise and seek
advice from an expert when you have a question or are
unfamiliar with the field.
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CLAIM 3:

MEASURE TWICE, CUT ONCE

Failure to Double-Check Your Work Could End in a Lawsuit
There’s a reason carpenters are known for the saying “measure twice, cut once.” One wrong cut could cost them
time, money, and even their reputation. The same is true for real estate professionals. Failure to carefully plan
and prepare prior to taking action could lead to a disastrous outcome.
Here’s a real-life scenario that demonstrates the importance of
double-checking your work.

Situation: A lending institution engaged a real estate
broker to list and sell residential property that went through
the foreclosure process after its owners defaulted on the
mortgage. As instructed, the broker arranged to have an
asset management company “trash out” and dispose of the
contents by sale or destruction. A for sale sign was then placed
in the yard and the lock on the front door was changed.
Problem: It was the wrong property.
Mistake: When conveying information to the asset
management company, the broker provided the incorrect
address. By mere coincidence, the broker had another listing
two doors down and simply mixed up the properties.
Result: The owner of the “trash out” property inherited it
from her father a year earlier following his passing, but it sat
unoccupied while the broker attempted to find a qualified
buyer. The owner, who routinely checked on its condition
every few weeks was alarmed when she saw the for sale sign
and discovered that all the contents in the home had been
removed. Not long after writing to complain, the owner filed
suit against the broker, bank, and asset management company
alleging trespass, conversion, and negligent infliction of
emotional distress, while claiming monetary damages for
loss of household furnishings, which included expensive
antiques. The case eventually settled for $30,000 along with
an agreement to terminate the listing and of course, the
opportunity to generate a sales commission.

Prevention: The old proverb from master carpenters to
“measure twice, cut once” applies to all professionals,
including real estate brokers who can become targets of
expensive and disruptive lawsuits by failing to pay attention
to the details. Establishing and following a system of checks
and balances where one professional reviews contracts and
the other checks for potential errors can minimize the risks of
liability. A rather simple oversight can be very damaging to
one’s reputation and negatively impact revenue streams.
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